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PLEADINGS
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10 1 . In t ro d u c t io n

Qwe s t Corpora tion ("Qwe s t") file d a  forma l Compla int a ga ins t Arizona  Dia ltone , Inc.

12 ("AZDT") on December 17, 2007, alleging that AZDT was failing to comply with its  Interconnection

13 Agreement ("ICA") with Qwest. The Complaint related to a dispute between Qwest and AZDT over

14 the implementation of the Federal Communications Commission's Triennial Review Order ("rRo")1

15 and the Triennial Review Remand Order ("TRRO").2 Simultaneously with the filing of its  Complaint,

16 Qwest filed a Petition for Arbitration under Section 252 of the Telecommunications Act of 1996 for

17 arbitration of virtually identical issues relating to implementation ofthe TRO and TRRO.

18 A Joint Procedural Conference was held in this matter and the related Arbitration proceeding.

19 AZDT a nd S ta ff we re  orde re d to re s pond to Qwe s t's  Motion for Summa ry J udgme nt in this

20 proceeding and to Qwest's Motion for an Order Awarding Qwest's Requested Relief Regarding the

21 Proposed TRO/TRRO Amendment based upon the Statements and Admissions of Arizona Dialtone,

22 Inc., a nd De nying Arbitra tion of Alle ge d Billing Dis pute s , which wa s  file d in the  Arbitra tion

23 proceeding. Following a re  Sta ffs  comments  on Qwes t's  Motion for Summary Judgment in this
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1 In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers,
Implementation of the Loeal Competition Provisions of the Telecommunications Act of 1996, Deployment of Wireline
Services Offering Advanced Telecommunications Capability,Report and Order and Order on Remand and Further Notice
of Proposed Rulemaking, 18 FCC Red 16978 (2003), corrected by Triennial Review Order Errata, 18 FCC Rcd 19020
(2003)( "Triennial Review Order").
2 In the Matter of Unbundled Access to Newark Elements, Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers,Order on Remand, 20 FCC Rcd 2533 (2005) ("Triennial Review Remand Order")
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proceeding. S imultaneous ly with the  filing of the se  comments , S ta ff is  a lso submitting comments  on

Qwe s t's  Motion tha t wa s  file d in the  Arbitra tion proce e ding.

S ta ff"s  re vie w of the  docume nta tion in this  ca s e  a nd the  pe nding Arbitra tion proce e ding

indica te  tha t the re  a re  two is s ue s  in dis pute  be twe e n the  pa rtie s  re la ting to the  TRO a nd TRRO's

imple me nta tion. The  firs t ha s  to do Mth ba ck-billing is sue s , a nd the  se cond is sue  ha s  to do with a n

a ppropria te  tra ns ition pe riod to othe r a rra nge me nts . S ta ff be lie ve s  tha t both of the se  is sue s  ca n be

re solved in this  Compla int proceeding. Depending upon the  Commiss ion's  findings , AZDT may a lso

ne e d to s ubmit a ny ba ck pa yme nts  in ins ta llme nts  to be  a gre e d upon by the  pa rtie s . Fina lly, S ta ff

doe s  not ha ve  s uffic ie nt informa tion  be fore  it to  s upport Qwe s t' Motion  for J udgme nt on  the

P leadings . Qwes t ha s  not provided sufficient informa tion rega rding the  ra te s  in the  Amendment and

whe the r those  ra tes  a re  the  same  as  the  ra te s  cha rged othe r ca rrie rs . Additiona lly, AZDT's  pleadings

indica te  tha t the re  may be  othe r factua l issues  re la ting to the  back billing issue  tha t may be  in dispute

making summary judgment inappropria te  in S ta ff's  view.
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II. Dis cus s ion
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A motion for judgment on the  pleadings  te s ts  the  sufficiency of the  compla int, and judgment

should be  ente red for the  defendant if the  compla int fa ils to s ta te  a cla im for re lie f. Shannon v. Butle r

Homes , Inc., 428 P .2d 990 (Ariz. 1967). In re vie wing a  motion for judgme nt on the  ple a dings , a ll

ma te ria l a llega tions  of the  oppos ing pa rty's  pleadings  a re  deemed to be  true . In the  Ma tte r of One

Singe  Family Residence  and Rea l Property Loca ted a t 15453 North Second Avenue , e t a l. v. S ta te  of

Arizona , 912 P .2d 39 (App. 1996). The  motion s hould only be  gra nte d if the  moving is  cle a rly

e ntitle d to judgme nt. Id

S ta ff doe s  not s upport Qwe s t's  motion for judgme nt on the  ple a dings  with re s pe ct to its

Compla int for the  following rea sons .

A. Count 1 - Arizona Dialtone Breached its Obligation to Enter An Amendment
Reflecting the FCC's Triennial Review Remand Order.25

26 With re s pe ct to Count 1 of Qwe s t's  Compla int, a  re vie w of Arizona  Dia ltone 's  ple a dings

27 indica tes  tha t the re  a re  some  factua l issues  in dispute  be tween the  pa rtie s  and tha t this  is  the  reason

28 why AZDT ha s  not s igne d the  Qwe s t's  propos e d TRRO Ame ndme nt. As  dis cus s e d a bove  a nd in
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Sta ffs  Comments  on Qwes t's  Motion in the  Arbitra tion proceeding, the  pa rtie s ' a re  not in agreement

on an appropria te  trans ition pe riod. S ta ff is  unable  to de te rmine  wha t an appropria te  pe riod of time  is

without more  informa tion from the  pa rtie s . S ta ff be lieves , however, tha t the  pa rtie s  should be  able  to

come to some agreement on this issue.

Second, Qwest has  not provided sufficient information on the  ra te s  tha t it proposes  to cha rge

Arizona  Dia ltone  in its  Amendment and whe the r those  ra te s  a re  the  same  a s  those  cha rged to othe r

s imila rly s itua te d compe titive  loca l e xcha nge  ca rrie rs  ("CLECs"). Qwe s t ha s  a lso not e xpla ine d if its

proposed TRRO Amendment is  diffe rent in any re spect from the  TRRO Amendment it ha s  executed

with othe r CLECs . It a ppe a rs  from AZDT's  ple a dings  tha t AZDT ha s  othe r fa ct ba se d is sue s  with

the  ba ck b illing  p ropos e d  by Qwe s t which  AZDT s hou ld  be  a llowe d  to  a ir in  a n  e vide n tia ry

proceeding.

For these  reasons , summary judgment is  not appropria te  on Count 1 of Qwest's  Compla int.

B. Count II - Arizona Dialtone's Failure to Implement the TRRO Violates Law and
the Parties' Interconnection Agreement.

For the  reasons discussed above under Count 1, Staff does not be lieve  tha t Qwest is  entitled to

c. Count III - Arizona Dialtone Breached its Obligation to Properly
Qwest.

Compensate

For the  reasons discussed above  under Count I, S ta ff does not be lieve  tha t Qwest is  entitled to

judgment on the  pleadings  with re spect to Count III.

III. Co n c lu s io n

The  Commiss ion should deny Qwest's  Motion for Judgment on the  P leadings .

RES P ECTFULLY S UBMITTED this  22nd da y of Fe brua ry, 2008.
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16 judgme nt on die  ple a dings  with re s pe c t to  Count II.
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Maureen A. Scott,\senior S ta ff( Counse l
Le ga l Divis ion .
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
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1 Origina l and thirteen (13) copies
of the  foregoing were  filed this

2 22l'ld da y of Fe brua ry 2008 with:
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Docke t Control
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007
Cotie s  of the  fore going ma ile d this
25  da y of Fe brua ry 2008 to :
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Norma n G. Curtright, Corpora te  Couns e l
Qwe s t Corpora tion
20 Ea s t Thoma s  Roa d, 16th Floor
P hoe nix, Arizona  85012
Attorne y for Qwe s t Corpora tion
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Cla udio E. Ia nnite lli, Es q.
Gle nn B. Hotchkis s , Es q.
Ma tthe w A. Klopp, Es q.
Chie fe tz, Ia nnite lli & Ma rcolin i, P C
Via d Towe r, 19th Floor
1850 North Ce ntra l Ave nue
P hoe nix, Arizona  85004
Attorne ys  for Arizona  Dia ltone , Inc .
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Tom Ba de , P re s ide nt
Arizona  Dia ltone , Inc .
7170 We s t Oa kla nd
Cha ndle r, Arizona  85226
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Arizona  Re porting S e rvice , Inc.
2200 North Ce ntra l Ave nue , S uite  502
P hoe nix, Arizona  85004-1481
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